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LIMITATION BILL 2005 
LIMITATION LEGISLATION AMENDMENT AND REPEAL BILL 2005 

Cognate Debate 

On motion by Mr J.A. McGinty (Attorney General), resolved - 

That leave be granted for the Limitation Bill 2005 and the Limitation Legislation Amendment and 
Repeal Bill 2005 to be considered cognately, and for the Limitation Bill 2005 to be the principal bill. 

Second Reading - Cognate Debate 

Resumed from 7 April. 

MR D.F. BARRON-SULLIVAN (Leschenault) [10.18 am]:  I will just make the point - 

Mr J.A. McGinty:  Tell us all you know about it.   

Mr D.F. BARRON-SULLIVAN:  I know quite a bit; I used to be the shadow Minister for Health!  I just make 
the point that I am not the lead speaker for the opposition on this matter.  The shadow Attorney General, the 
member for Nedlands, will take up that role shortly.  I am sure that the member for Dawesville, as the shadow 
Minister for Health, will undoubtedly also wish to make a contribution.  I will touch on some matters, 
particularly the aspects of this legislation that concern the health portfolio.   

I take members back to the time of the last Parliament when these bills went through this chamber and were 
transmitted to the Legislative Council.  At that time there was considerable debate about the complexities and 
repercussions of these bills in a number of areas.  At the time, as the shadow Minister for Health, my particular 
interest was in the limitation aspects as they pertained to the health portfolio.  I probably do not have to remind 
members that some very serious difficulties had arisen in the health sector as a result of the legal ramifications of 
the current limitation provisions and the legal precedents that had been set over time.  For example, obstetricians 
and other medical practitioners throughout the state had been having enormous difficulty with these legislative 
provisions.  It is no exaggeration that the tail - I think that is the jargon everyone likes to use - associated with 
some of these matters has dragged on for more than 22 years in some legal situations.  The opposition indicated 
at the time that it was keen for changes to be made to the legislation to reduce this ongoing legal burden on 
members of the medical fraternity, and to ensure that medical practitioners, particularly specialists in the field of 
obstetrics, were not faced with the same encumbrances.  We made that point very clearly.  The opposition was in 
there backing the medical fraternity wholeheartedly.  We were very keen to see sensible reforms made to this 
legislation.  We had discussions with medical specialists throughout the state and with their representatives in the 
Australian Medical Association and other medical organisations, and we indicated very clearly that we were very 
keen to support them.  It was disappointing then, when this legislation went to the upper house and other 
ramifications of this legislation were revealed, that the government did not take the matter more seriously and 
move to split the relevant legislation so that those components that dealt with the problems I have alluded to 
could be resolved promptly.  Those aspects of the legislation could have then passed through the Legislative 
Council and all the other more complex legal matters, which I do not intend to go into, could have been dealt 
with separately in the fullness of time.  Unfortunately, this is when politics sometimes creeps into affairs in these 
chambers.  The government indicated that it was not prepared to split the legislation.  The advice that the 
opposition had received was that the aspects that would have assisted the medical fraternity could have been 
dealt with separately from some of the other complex matters in the legislation; however, the government did not 
take up that opportunity and, unfortunately, the whole legislation stalled. 

I also make the point that the changes that members of the medical fraternity have been seeking for some time 
could have been made three to four years ago.  The Attorney General, who coincidentally became the Minister 
for Health, has been aware of this situation for a number of years.  My understanding is that provisions were 
drafted, I think at least three years ago.  The point the opposition made was that the Labor Party tried to make a 
political issue out of the fact that members in the upper house were keen to review the legislation in detail, and it 
was keen to interpret that as the opposition delaying and stalling necessary reform to assist the medical 
fraternity.  The Attorney General, obviously, could have made these changes at least three years ago; instead, he 
took great delight in beating up this issue in the lead-up to the state election.  Hopefully, this time around we can 
approach this matter in a more sensible way and put politics to one side. 

The aspects of the legislation that will be of benefit to members of the medical fraternity are much needed.  The 
opposition gave a commitment that had we won government this legislation would have been one of the first 
cabs off the rank.  Already we have seen other priorities take precedence with this government.  The fixation 
with rigging the electoral system has taken first place in the legislative program at every opportunity and the 
government has been prepared to gag debate on the legislation time and again.  However, when it comes to 
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constructive legislation that will have a very tangible benefit for the broader community, enormous benefit for 
members of the medical fraternity and, importantly, enormous benefit for the extent of services that are available 
throughout the state, the government is lacking in fortitude and is prepared to put this sort of legislation lower on 
the agenda of matters to be attended to in this chamber.  That is particularly disappointing for me as a country 
representative because these specialist services are sadly lacking in many areas of the state.  I mentioned 
obstetrics; for example, barely a year and a half ago there was a chronic shortage of obstetric services in 
Geraldton to the extent that women were flying down to Perth for medical attention and so on.  In my home town 
of Bunbury there are some serious problems.  Some obstetricians and other specialists have indicated that unless 
these aspects of the law are resolved in the very near future, they will simply leave their profession.  In Albany 
there were problems with the supply of obstetric services.  Therefore, the sorts of legislative changes contained 
in these bills and their impact on the medical fraternity are necessary and overdue.  As I said, the opposition 
indicated that it was very keen to have these provisions progressed to reduce the seemingly never-ending legal 
uncertainty that members of the medical profession have to put up with.  That legal uncertainty is ultimately 
reflected in insurance premiums, and reduces the incentive for specialists to practise in their chosen fields.  As I 
said a moment ago, that has had particularly bad ramifications on medical services in country areas. 

I put on record that it was a shame in the lead-up to the election to see the Labor Party beating up this matter into 
a political issue.  If ever there was an area of legal reform that required a bipartisan, non-political approach, 
surely this was it.  These bills contain measures in the health portfolio that will go a long way to ensuring the 
provision of the widest possible range of specialist services that are designed to assist not only medical 
specialists themselves, but also ultimately all Western Australians by making these services available throughout 
the state as widely as possible. 

My plea to the government this time around is: let us cut the politics and get on and do the right thing.  I look 
forward to hearing from the shadow Attorney General who will undoubtedly refer to some of the other more 
complex legal matters associated with this legislation.   

MS S.E. WALKER (Nedlands) [10.28 am]:  These bills are, in essence, similar to the legislation that passed 
through the Legislative Assembly last year and, unfortunately, stalled in the upper house.  I say unfortunately 
because obstetricians had been looking forward to the legislation being passed and now being law.  Nevertheless, 
in the upper house, concerns were raised about an amendment that had been put forward but had not been 
debated in this house.  I have had a briefing with Linda Bush from the State Solicitor’s Office, and I am 
reassured by her that that amendment has been simplified.  She also reassures me, as the Attorney General said, 
that this sort of legislation can appear to be gobbledegook even to lawyers, because it is very complex.  For 
instance, in the case of equity, the principles behind the legislation must be known in order to understand its 
provisions.  Many people in the community think that lawyers know every aspect of the law.  However, all 
lawyers specialise, because law is such an enormous area.  There are equity lawyers, torts lawyers and criminal 
lawyers; everyone has his or her own speciality.   

The opposition supports this bill.  Last year, when the previous bill was debated, the Attorney General in his 
second reading speech referred to the basis for these reforms.  He referred back to a May 2002 discussion paper 
entitled “Limitations Law Reform”, which I have here.  The Attorney General sent this paper out to a variety of 
stakeholders for public comment.  I have also had a look at a very large 1997 report, which the Attorney General 
took on board, entitled “Limitations and Notice of Actions” released by the Law Reform Commission of 
Western Australia.  The commission may have had the matter referred to it, not by the former Attorney General, 
Hon Peter Foss, but by the Attorney General previous to him, Hon Joe Berinson.  This bill will repeal the 
Limitation Act 1935, which is a highly complex act.  One of my predecessors in the seat of Nedlands, Sir 
Norbert Keenan, who held the seat from 1930 to 1950, spoke about the complexities of the 1935 legislation.  
During the debate on the legislation, and as quoted in the Law Reform Commission report, he said - 

“Of all the laws that exist on the statute-book, there is no one law that requires reconsideration more 
than does this one...[F]or one single amendment, one of no great importance, this is brought down as a 
Bill for re-enactment, containing all these old musty provisions and anachronisms, which are governed 
by no real commonsense whatever.” 

I agree with the Attorney General that, while our limitation legislation remains locked in the nineteenth century, 
most other jurisdictions, including England and Canada and the other Australian states except South Australia, 
have adopted modern reforms.  The general scheme of the bill, as I understand it, is to provide a general 
limitation period of six years for a cause of action, unless otherwise specified.  Those causes of action that are 
otherwise specified can be read from the table of contents.  They are personal injury, three years; defamation, six 
months from discovery or six years from publication; trespass to the person etc, three years; contribution 
between tortfeasors, two years; deeds, 12 years; recovery of land, 12 years; money secured on real property or on 
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real and personal property, 12 years; possession, 12 years; foreclosure, 12 years; redemption, 12 years; and tax 
mistakenly paid, 12 months or as provided under other acts.  

When I spoke about the previous legislation last year, I looked at an article in The Australian about the plight in 
which some obstetricians find themselves.  On the weekend before that bill was brought on, there was an article 
about a general practitioner who had delivered a child many years before and suddenly found himself the subject 
of some litigation.  Limitations are there for a reason.  Next week, the Yallingup Foreshore Land Bill 2005, 
which deals with this very subject, will be debated in this place.  Section 47A of the Limitation Act 1935 deals 
with statutory authorities and the rationale for declaring a time limit in which a person can seek a remedy from 
the time at which the action accrues.  The evidence that may have been easily adduced by a public authority or a 
defendant may be lost.  If a person has 30 years in which to bring an action, it is very difficult for the defence to 
mount a case.  There is a necessity for the Limitation Act.   

The old act was very hard for anyone to understand.  The table of contents of this bill provides some idea right 
away of what is being done with the legislation.  The outline of the general limitation periods and limitation 
periods for specific causes of action are given there.  It can be seen that these are now much clearer.   

To return to the subject of obstetrics, the current limitation period is 24 years.  The Attorney General is away 
from the chamber on business at the moment but he could probably confirm whether the bill provides that a 
person who has suffered an injury during birth and has not begun an action before the commencement day of the 
new act, provided the limitation period has not already expired, must commence an action within six years.  That 
means that a person who is now aged 14 will only have six years after the commencement of this legislation in 
which to bring an action, rather than the 10 years that he or she would have had previously.  Clause 7 provides 
that, in the case of a personal injury incurred in the course of the person’s mother giving birth to that person, 
whether by way of natural childbirth or a medical procedure, if an action was not commenced before the 
commencement day of the legislation, an action cannot be commenced if six years have elapsed since the 
commencement day of the act.  For the purposes of the act, the cause of action is taken as having accrued on the 
commencement day.   

Part 3 of the bill is headed “Extension or shortening of limitation periods”.  Clause 38 is headed “Court may 
extend time to commence actions for personal injury or under Fatal Accidents Act 1959”.  Clause 38(4) provides 
that a court may extend the time by up to three years.  That applies to all medical practitioners, not just 
obstetricians.  On reading the bill, it would appear to me that, even under section 47A of the Limitation Act 
1935, a person can apply to the court to have that time extended, if the court thinks it is appropriate to do so.  
Last time the house was debating this bill I looked briefly at the report of the Legislative Council Select 
Committee on Professional Occupational Liability dated 3 January 1994.  The committee was established when 
Hon Joe Berinson was Attorney General.  One of its terms of reference was to examine whether there should be 
a system of limitation on the liability of members of professional and/or occupational groups, linked to one or 
more of a number of factors, which were then outlined.  The report refers to the significant impact that the law of 
negligence has had on the liability of professionals.  At page 3, the principal areas of concern are stated as 
follows - 

During this same period there has been an increase in community awareness of consumer rights 
resulting in a greater willingness to pursue remedies by taking legal action . . .  

In the past it may have been said that the maintaining of professional indemnity insurance by a 
professional would constitute an admission of incompetence, but it is now clearly the case that the 
holding and maintaining of such insurance is a necessary risk management strategy and pivotal to the 
operation of the business of professional.   

. . .  

Ironically, where the amount claimed is large enough, the existence of a professional indemnity 
insurance policy can merely make suing a professional a more worthwhile exercise without ultimately 
protecting the professional’s assets.  Some professionals have seen the cost rising so rapidly that they 
are abandoning particular areas of practice (such as obstetrics) or are choosing instead to go asset bare 
to reduce costs and exposure. 

That was 10 years ago.  The report continues -  

It is therefore critical that the form and availability of professional indemnity insurance should be such 
that not only is the professional protected from unaffordable premiums and lengthy litigation but that 
the consumer who has a valid claim can expect to receive realistic and justifiable compensation.  
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Last year I referred to a story in The Australian Financial Review.  I will go back to that, because it illustrates 
very well the difficulties that obstetricians face now.  What I am about to say is no reflection on people who 
want to seek compensation because they feel that the doctor was negligent at the time of a birth.  Specialists such 
as obstetricians go through - I do not know - 12 years of study to get where they want to be.  They often live in 
circumstances in which they scratch together a living.  Of course, that is not the case as they proceed in their 
profession.  However, because of litigation and because of indemnity insurance, doctors are not going into the 
field of obstetrics now.  It seems that there needs to be a balance, and I believe this bill rightly addresses that 
balance.   

In the weekend edition of The Australian Financial Review, an article titled “A doctor’s pain” appeared.  As I 
said last year, it relates to one of the motivating factors for the bill.  The article is about a country doctor in 
Victoria who, more than 24 years ago, helped deliver a baby girl who was born with cerebral palsy.  The doctor 
had since been working in the country, and had been practising for 20 years, when he received a notice from a 
lawyer.  This doctor was Charles Kerr.  The article mentioned what he went through in the process.  The 
journalist, Jill Margo, wrote -  

Delivering babies was Kerr’s passion, and to improve his skills he’d spent a year in the UK completing 
an obstetrics diploma.  No other aspect of medical practice gave him more pleasure than tending to 
women in labour. 

The doctor is reported as saying -  

“My first solicitor, who was very experienced in obstetric litigation, warned me that this would change 
my life but I dismissed it.  I told him I was fine.  I could handle it.” 

That was the cause of action that was commenced against him.  The article continues -  

And at first, Kerr could.  Every few months a wad of 80 or 90 pages of questions would arrive in the 
mail with a covering letter from his solicitor urging a rapid response.   

He would take a few nights to answer them, but the questions would keep coming over and over again 
in 100 different ways.  The same questions arose all with the underlying implication that, as a general 
practitioner, perhaps he should not be delivering babies. 

I pause at that point because I do not know whether I mentioned something when I was debating this bill last 
year.  I have mentioned it in the house before.  It reminds me of the occasion when I had to deliver a baby.  
When I was about 24, I was living on a sheep station, and a young Aboriginal woman went into labour.  I had to 
deliver that child, with my two stepdaughters, in the early hours of the morning.  It was the most wonderful 
experience of my life to do that.  Women deliver babies.  Obviously, I was not a specialist.  These things can 
happen at any moment.  I cannot say that I would like to have done that as a profession, but obviously some 
people have it as a passion, and this doctor did.   

The article gave an account of the impact that the legal process and the process of trying to respond to all the 
pages of questions had on this doctor.  He is reported as saying -  

“Since then I have been through intensive examination of everything I did during the 4½ hours she was 
under my care.   

I pause there.  People cannot go back.  I could not go back 30 years.  How can a person go back and be asked 
about every detail of the circumstances surrounding a delivery and a birth, or asked about any circumstances; it 
does not have to be about a birth.  Dr Kerr is reported as saying -  

The notes and answers to highly-detailed questions now fill a 12-centimetre-deep file box and I have 
become totally disillusioned with medicine and the law.   

“The only records that exist from that time were the notes I wrote during her labour.  Instead of 
providing a solid base for my defence, as I thought, my notes have been dissected with every nuance of 
each word explored - and even the punctuation and layout questioned.” 

The article continues -  

By 2002, Kerr had given up delivering babies.  He’d lost the sureness of touch that had served him so 
well, and that loss affected his whole practice.   

The article states -  
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As the trial approached, the stress began to build.  In his preoccupation, Kerr says he failed to notice 
just how much the stress was affecting all those around him.  His wife, his children, his colleagues and 
his staff all suffered as they each tried to support him.   

His competence was under continual attack.  And when the plaintiff’s lawyers couldn’t find an 
obstetrician in Australia to criticise his care, they imported one from overseas. 

He goes on to say that he had to spend six weeks in the city.  He had to get a locum.  His wife and family had to 
prepare themselves for the headlines and publicity that was to come, and he had to re-finance his home.  
However, after all that, just before the trial there was a settlement.  Later, the article reads -  

“My wife and I couldn’t believe it.  We looked at each other and started to cry.  We hadn’t recognised 
just how much stress we were both suppressing to support each other.” 

As I said, I am very much an advocate for the rights of victims, but there are always two sides to an issue.  That 
was clearly covered in the Legislative Council select committee report that looked at professional indemnity 
insurance.  The report looked at the issue of medical practitioners.  A note in the article by journalist Jill Margo 
from which I have quoted states -  

Obstetrics: where the legal risk is high.   

In Australia, while general practitioners are rarely sued, obstetrics is one of the most litigious areas of 
medicine.   

Paul Nisselle, past Australasian secretary of the Medical Protection Society, says while a GP can expect 
to be sued once in a professional lifetime, a busy gynaecologist-obstetrician expects it once every six 
years.   

While the average GP would pay an insurance premium of less than $5000 a year, the gynaecologist 
could be paying up to 20 times that.   

. . . deputy chairman of the Medical Indemnity Industry Association of Australia which represents more 
than 80 per cent of insured doctors in the country, says between July 2002 and June 2003, claims were 
made against 7 per cent of doctors in Australia. 

That highlights the difficulties.  As I said last year, an obstetrician could retire and still be exposed for 24 years, 
if he delivered a baby just beforehand.  As I understand it, Attorney General, he could still be exposed now, 24 
years later when he is in retirement.  He gets his qualification, and he will be exposed to litigation for many years 
after he has retired - for nearly a quarter of a century. 

I will not go into all the areas that I went into last time when I dealt with this bill.  As I said, I have had a briefing 
with Linda Bush.  I very much appreciated that.  She is a very competent, highly skilled lawyer, and I had great 
confidence in her ability to ensure that the bill was properly presented to the house.  As I understand it, we will 
need to deal with only a few issues in consideration in detail. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  One is the equity provision.  As I understand it, there have been only a few minor 
amendments since the bill was brought on last time. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  If the Attorney General wants to express a view on those, we may not, therefore, need to 
go into consideration in detail.  The opposition supports both these bills.   

DR G.G. JACOBS (Roe) [10.49 am]:  I am encouraged that this bill is before Parliament for consideration.  I 
have read it in some detail.  Clause 4 and divisions 1, 2, 3 and 4 relate to not only childbirth, but also personal 
injuries, accrual and medical conditions such as asbestosis.  I will attend to these matters at another time.  I 
would like the Attorney General to clarify some issues that can be dealt with in the consideration in detail stage.  
They are legal matters that he can explain to me, because I am not a lawyer.  As a medical practitioner, I am 
concerned about some of the long-term personal injury medical conditions, which, under accrual, will require a 
particular course of action, for which I may need some clarification. 

The most important issue that has affected medical practitioners for some time is high premiums, and the drivers 
of those premiums for medical practitioners, GP obstetricians and obstetricians.  The profession has been waiting 
for some time for changes to be made to the extraordinarily long limitation period, particularly after childbirth.  
These amendments are overdue.  The limitation of 18 years plus six, which is 24 years, is an inordinately long 
time.  That has contributed to higher insurance premiums for doctors.  It has also been a major disincentive for 
doctors practising obstetrics, for the training of new doctors in obstetrics and for new doctors who are 
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considering becoming obstetricians.  The very high premiums led to some obstetric work force issues regarding 
the state having sufficient GP obstetricians to deliver babies. 

As a rough guide, when I first started practising as a GP obstetrician in 1979, the premiums I paid to the Medical 
Defence Association - I recognise inflation must be taken into account - were in the vicinity of $1 200.  I 
understand that $1 200 today is now not worth as much.  However, the premiums I paid until 2004 went to more 
than $18 000.  A GP obstetrician would deliver 50 babies a year, which provides a useful service, and 
obstetricians must maintain sufficient skills to do that competently.  The high rate of insurance premiums has 
been a major cause for doctors dropping out of obstetric practice.  As the shadow Attorney General has said, the 
premiums for obstetricians are now in excess of $80 000 a year.  This has created a significant disincentive for 
the medical work force taking up and continuing practising obstetrics.  I am encouraged by clause 7, the special 
provisions of the Limitation Bill 2005, which states - 

“cause of action (childbirth)” means a cause of action for damages relating to a personal injury to a 
person that was incurred - 

 (a) in the course of the person’s mother giving birth to the person; or 

 (b) immediately after, and arising from, the person’s mother giving birth to the person, 

whether the birth was by way of natural childbirth or a medical procedure. 

Obstetricians have told me that they are very encouraged about how clear the clause is in reducing the limitation 
to six years.  There was always some concern that if the limitation was too clear-cut, it would take away people’s 
right to sue in cases of serious disability as a result of childbirth.  Another consideration concerning clause 4 in 
particular relates to a child’s disability that was not manifest within the first six years.  It was argued that the 
limitation period would exclude the guardians bringing an action on behalf of the disabled child.  Some concern 
was raised that if a condition was not manifest within the first six years, a person would be excluded from 
bringing an action and it would, therefore, take away a person’s rights and privileges for damages.  I suppose 
that the answer to that is, because of improved diagnoses, technologies and tests, most conditions of disability 
and their implications can be quite accurately detected.  I believe that the clear nature of clause 7 does not 
exclude a person from bringing an action within six years, a period during which disability and damage are today 
quite predictable. 

I was concerned also that if the limitation provisions were introduced, there would be so many loopholes that 
they would have no effect on reducing premiums for doctors - in fact, it would have the opposite effect - because 
the courts would decree an exemption on the limitation of six years.  However, clause 7(3) is clear that proposed 
sections 29 and 30 will not apply.  Proposed sections 29 and 30 refer to the extension or shortening of limitation 
periods.  Neither proposed sections 29 and 30 regarding childbirth, nor proposed sections 31 and 40 regarding 
the suspension of time while a person is under 18 years of age and without a guardian, apply.  Those sections 
will not apply to a person who has reached 15 years of age at the commencement date.   

The limitation provision is robust and clear.  It will allow people to bring forward action in cases of predicted 
disability and damage in the first six years after childbirth.  It also is clear and concise enough, and has enough 
teeth, to significantly reduce the tail, as the member for Leschenault described earlier.  For example, if I 
delivered a baby this week, 20 years hence an action might be brought against me.  That 20-year period is a very 
long time.  Such an incident has already happened in Western Australia.  A general practitioner obstetrician who 
was nearly 80 years old and 20 years into his retirement was forced to go to court to defend an action of damage 
and disability following the birth of a baby whom he could hardly recall.  Of course, the midwife and hospital 
staff present at that birth could hardly recall the incident.  Indeed, some of the attending staff were no longer 
alive, which made the court proceedings difficult for both parties.  That is a ludicrous situation.  As I have said, it 
is also a major disincentive for practitioners continuing to practise or for those who want to take up obstetrics.  It 
also drives up premiums, because if an action is brought forward out of left field and 20 years after the event, 
medical defence organisations need what is called a minimal capital reserve.  Essentially, they need a large pot 
of money for the exigencies that may come out of left field 20 to 24 years after the event.  To provide for that, 
the insurance companies must have a minimal capital reserve, which is accrued from medical practitioners’ 
premiums.   

I recognise that doctors have received major subsidies and assistance in the payment of their premiums to 
encourage them to continue practising.  I refer to commonwealth and state arrangements that have decreased the 
fallout of obstetric practice and that have reduced the number of people dropping out of obstetric practice.  
However, those means tend to be stop-gap measures.  The root of the problem is being addressed in this 
legislation.  I commend the bill.  I have other issues of clarification that I would like the opportunity to discuss.  
On behalf of medical practitioner groups, both GP obstetricians and obstetricians, I commend the bill because it 
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will certainly make the practice of obstetrics easier and more sustainable without removing the rights and 
privileges of individuals to bring actions for disability and damages.   

DR K.D. HAMES (Dawesville) [11.05 am]:  I will confine my remarks to the bill as it relates to obstetricians.  I 
have little knowledge of the other provisions contained in the bill, but I am pleased that my colleague on my left 
the member for Nedlands has dealt with the other issues.   

I was certainly aware when I was not a member of Parliament of the need to protect obstetricians and strongly 
supported it.  I admit that I was disappointed when the previous legislation was held up in the other place.  
However, I understand that it is complex legislation.  I am aware of the suggestion made by a member in the 
other place in the Committee of the Whole that the part of the previous bill that related to obstetrics should not 
have been included in a bill that covered such wide-ranging issues, because those wide-ranging issues were very 
complex and needed detailed examination.  I have no knowledge of that.  I believe that the component of this 
legislation that relates to obstetricians is extremely important.  I am pleased that this bill has come before the 
house at such an early stage and I am happy to support that component of it.   

Having undertaken obstetric management of patients in my early days as a GP, I understand the great need for 
this provision.  Although none of my former patients has ever tried to sue me over this or any other issue, the 
thought of it happening is always in the back of my mind.  I was delivering about 50 babies a year when I was a 
GP in Inglewood.  Although that is regarded as a reasonable number of deliveries, I decided, after about four or 
five years, to stop practising obstetrics.  If everything goes smoothly during childbirth, GPs are not needed.  
Indeed, midwives are probably more capable than many doctors and can easily manage patients on their own 
without the interference of a doctor who trots into the delivery room at the last second to catch the baby as it is 
being delivered.  However, if difficulties arose we were certainly trained as GPs to undertake certain complex 
tasks.  Nevertheless, on many occasions, we would call in an obstetrician to perform a more difficult procedure if 
there was a problem.  In doing 50 deliveries a year - an average of one a week - I always had a patient who was 
about to deliver.  That meant that I could not do anything, which was an absolute pain in the neck.  I could not go 
to a party and drink alcohol.  I could not go on holiday without first arranging for someone else to cover for me.   

On one occasion, one of my patients delivered her baby very quickly.  By the time I reached the Mercy Hospital, 
as it is now called, the baby had just been delivered.  Because I was on such good terms with that patient, I was 
absolutely determined to make sure that I was present when she delivered her second child, even if she delivered 
quickly.  I did not go anywhere or do anything.  I did not drink a drop of alcohol because I was waiting for her to 
have her baby.  A week or two before she was due, I drove with my family from where I live in Dianella to the 
end of Alexander Drive near Gnangara Road, which is about a five-minute drive.  In those days, there were no 
mobile phones, but I had a pager.  The pager went off.  I knew that that patient would be delivering her baby - I 
knew it had to be her.  I did not worry about trying to find a phone.  I turned my car around and headed for the 
hospital.  I drove faster than the police would have advised, but I got to the hospital and ran into the ward, only 
to see the baby lying on the bed just delivered.  After that I decided I would leave the delivery of babies to those 
who were more expert and perhaps more patient than I, and more willing to give up all the things that we enjoy 
in our lives.  It creates a great burden for obstetricians.  For example, I like to go fishing on a Saturday morning, 
but a doctor cannot do that when someone is about to deliver.  Obstetricians are always on call and are always 
happy to drop things at a moment’s notice, no matter where they are - whether they have people over for dinner 
or are at a function or a restaurant.  They must be able to drop what they are doing and run to the hospital to 
manage a delivery.  That creates a great burden on a person doing obstetrics.  It is a difficult profession to be in, 
and obstetricians face the added burden or risk of having to wait for so many years after the delivery of a child to 
learn whether they may be sued.  There is a lack of general practitioners, particularly in country areas, willing to 
do obstetrics.  Insurance premiums that must be paid to cover the long tail of risk places an onerous burden on 
any doctor who wants to do obstetrics as part of the service he or she provides.  It is unreasonable.  I stopped 
doing deliveries in the early 1980s, but under the current legislation the time within which I can be sued is still to 
expire.  I do not remember much at all about the individual patients I delivered so long ago.  Doctors see so 
many patients, and patients move.  Quite often people come up to me and introduce a strapping young man in his 
mid-20s and they tell me that I delivered this baby.  The baby tends to look a little different at 24 years of age 
from when he or she was born.  The doctor not only does not recognise the person he has delivered, but also, 
after doing 50 deliveries a year, really has no recollection of that person, particularly when all the other things he 
does as a doctor are considered.  It is impossible to remember the details, so he relies on notes, of course.  I did 
general practice for a while, then I was in Parliament for eight years and after that I did skin cancer checks.  It is 
extremely difficult, if not impossible, for me to recall what happened in the business I sold 10 or 12 years ago.  I 
would have to rely on the doctors to whom I sold my practices to keep my notes on the patients that I delivered.  
I certainly could not have taken those notes with me, because many of those patients either had moved or 
continued to see the doctors at the practice, so their notes had to stay with those doctors.  However, if a patient 
left that practice and went somewhere else, the doctors would not keep the notes on that patient just because I 
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delivered that person’s baby 20 years ago.  Therefore, it is almost impossible to keep records for that time and 
have any knowledge of something.  If I were sued for something that I did during my days doing deliveries, I 
would find it impossible to remember.  What about people who have retired?  For the time being, I have retired 
from medicine.  After doing some general practice with skin cancer patients, I was advised by the insurance 
company that if I stopped paying insurance, my coverage for liability would also stop.  If I wanted to continue 
coverage for the period leading up to the last days of my work, I would have to keep paying premiums in the 
order of $2 000 to $3 000 a year.  I know that you, Mr Acting Speaker (Mr P.B. Watson), are familiar with that 
figure for other reasons.  I would have to pay that amount to keep my premiums up for the next five years even 
though I am not doing that work at the skin cancer clinic any more.   

That is the problem that obstetricians have.  When they cease work and their income source stops, they still have 
to pay large sums of money - I am not sure how much, but I have heard figures in the tens of thousands of dollars 
- to keep their insurance cover going for as long as they remain liable.  Therefore, if an obstetrician delivers a 
baby today, he could be sued in 24 years.  He must keep his insurance cover going for an extended period to 
make sure he is still covered 20 years hence. 

This is good legislation because it applies a limit of six years.  The worry is about disabilities that do not become 
obvious in that time or that it might become apparent only at some later date that something different should 
have been done.  Obstetricians work extremely hard and in good faith under difficult circumstances and do the 
best they possibly can.  That does not mean that people should not have the opportunity of taking legal action 
when doctors have been negligent.  There have been reports in the media recently of cases involving doctors who 
appear to have been negligent, but it is inappropriate for doctors to have to cover themselves for such an 
extended period.  I strongly support this legislation, which places a reasonable limit of six years in which parents 
can, on behalf of their children, make a claim against a doctor if they believe negligence has occurred.  Beyond 
that, parents will have an opportunity in certain circumstances to make a claim; however, the legislation gives 
certainty to the doctors and the insurance companies in the majority of instances.  One hopes that once the 
insurance companies no longer face the prospect that in 20 years a court may place on them a claim for 
significant amounts of money, the premiums for obstetricians will be significantly reduced.  As I have already 
stated, I support this component of the legislation. 

DR J.M. WOOLLARD (Alfred Cove) [11.17 am]:  I hope the Attorney General will address the questions I 
have about this bill.  Although I agree with what some members of the opposition have said about the obstetrics 
part of the bill, the legislation does not contain a very detailed definition of “personal injury”.  I would like more 
clarification of that definition to separate the personal injury part from the obstetrics part.  I am concerned about 
personal injury and whether the bill will reduce the commencement date from six years to three years.  Will this 
legislation apply to injured workers?  Does it mean that the time limit within which injured workers can 
commence an action will be three years rather than the current six years? 

Mr J.A. McGinty:  Yes. 

Dr J.M. WOOLLARD:  In that case, I will oppose this section of the bill.  Where are the statistics to support 
the change so that what was claimable within six years will now have to occur within three years?  What will this 
legislation mean for injured workers whose families are under a large amount of stress and will have to go 
through an adversarial court process to have that time limit extended?  At the moment, they have six years in 
which to bring an action.  It appears that the government is placing an extra burden on those people.   

Mr J.A. McGinty:  Every other state and territory in Australia has a three-year limitation period for personal 
injury claims, including those of injured workers.  We are putting the people of Western Australia in the same 
position as the people in every other state of Australia in terms of how soon they need to take action.  The second 
point concerns latent injury and disease, particularly from exposure to chemicals, which is a simple example.  
Often people do not find out about such problems until after the six years are up and are therefore unable to take 
legal action.  This bill enables people, and injured workers in particular, to take legal action, which they are 
currently prevented from doing.  There is a bit of give and take involved.   

Dr J.M. WOOLLARD:  I accept that there is some give and take, but I think the other states have got it wrong 
and that Western Australia has got it right.  We should set an example for them instead of following their bad 
example.   

Mr J.A. McGinty:  Why do you say that we should reduce limitation periods for doctors who are being sued but 
not the limitation periods for anyone else?  It is not from personal interest, is it?   

Dr J.M. WOOLLARD:  It is not just the six-year issue for doctors in relation to obstetrics.  I do not think the 
two issues can be considered concurrently; they need to be separated.  The changes the government is making 
will place injured workers and their families under more stress.  That is why I asked for the statistics.  What 
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number of cases are involved?  Who will win from this legislation?  Western Australia is coming into line with 
the other states.  Who is benefiting from this type of legislation in the other states?  Is it injured workers or 
insurance companies?   

Mr J.A. McGinty:  The balances in this legislation mean that, in the same way as with obstetrics, it is a win-win 
situation.  We are not excluding anyone from taking legal action; we are just saying that they should bring it 
sooner.  We are doing that with obstetrics, which I hope will increase the supply of obstetricians.  In the same 
way, I think it is reasonable to say to somebody who has broken his arm that he should not wait for six years to 
commence legal action but should commence action within the first three years.  People exposed to chemicals, 
those who have been moved outside the injured workers area and victims of childhood sexual abuse are often 
prevented from taking legal action by the rigid six-year limitation period, because their time is often up before 
their problems become manifest.  The government has tried to make sure that there are no losers from this 
legislation.  I cannot see that there will be.   

Dr J.M. WOOLLARD:  The Attorney General said that the government has built in a safety net.  I am 
concerned for those people.  Who will foot the bill when injured workers whose problems do not arise within the 
three-year limitation period go to court for an extension of that period?  Will the cost of that legal action be 
covered by the government?  If it will be, I will be happy.   

Mr J.A. McGinty:  No, it is not.   

Dr J.M. WOOLLARD:  The government will not cover the cost of that legal action, so it will be a cost for 
injured workers.  A worker may not have been able to earn an income for goodness knows how long - perhaps 
the three years since his injury.  That person would have to foot the bill for court costs incurred in trying to 
extend the limitation period.  This will place a huge burden on injured workers.  The situation could have been 
made fairer and more equitable.  The government should have done its best to look after injured workers.  What 
number of cases are we talking about?  If the number is great, why not keep the six-year limitation period and 
look after those people, rather than causing some families to go bankrupt down the line if they want to go to 
court to try to extend the period?  That is my concern.  I hope that the Attorney General will think about that and 
will perhaps provide the statistics on the difference that the narrowing of the limitation period from six years to 
three years will make.  What is the number of cases currently before the courts?   

Mr J.A. McGinty:  I cannot give those figures off the top of my head.   

Dr J.M. WOOLLARD:  Hopefully this debate will be adjourned today so that the Attorney General can get 
those figures before the bill is passed.  If he does, he might reconsider those issues.   

Mr J.A. McGinty:  I hope not.   

Dr J.M. WOOLLARD:  All right.   

The second aspect of the bill that I am a bit unhappy about is clause 55.  An exception is made only for asbestos-
related diseases.  With all the comments the Attorney General has made in the media this year about smoking 
and smoking-related diseases, why will he not set an example to the other states by adding a clause in the bill on 
smoking-related diseases?  Smoking-related diseases cost the state and federal governments a huge amount 
through the provision of health care.  We have all the information now.  We know the effects of smoking and of 
passive smoking.  Why not include smoking-related diseases in the bill?  The Attorney General has said that in 
this term of office the government will prevent smoking in certain areas, and that it will consider the issue of 
passive smoking.  Why not include smoking-related diseases in the bill?   

Mr J.A. McGinty:  I think we have.  If you don’t mind me speaking by way of interjection - 

Dr J.M. WOOLLARD:  No, I love it. 

Mr J.A. McGinty:  The asbestos provisions are carried forward from the special provisions that in the past 
related to asbestosis sufferers.  In our view, it is no longer necessary to provide special protection to people with 
asbestos-related diseases because of the enhanced provisions of this legislation.  I refer the member to clauses 38 
and 54.  Clause 38(3) gives a court the power to extend the time in which an action can be commenced beyond 
the basic limitation period.  That has never before been available in Western Australia.  When someone is not 
aware of the physical cause of his injury or is unaware of the identity of the person to whom the injury is 
attributable, he can gain an extension of time.  That was not previously possible in Western Australia.  That is an 
enormous step forward.  Most importantly, section 54 extends the time in which claims for personal injuries such 
as smoking-related cancer can be made.  In the future, the time will start to run not from when the accident or 
injury occurs but from when the person becomes aware that he has a not insignificant personal injury and the 
symptoms of the injury are present.  There have been cases in the past of the six-year limitation period running 
from when an injury occurred, even though the injured person was unaware that he had incurred an injury.  That 
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provision has been expanded to adequately cover all smoking-type cases, both in terms of when the time starts to 
run, which can be later, and the power of the courts to extend the limitation period.  In those circumstances there 
is a gigantic step forward.  Western Australia is coming into line with the sorts of things that apply in the other 
states.  The biggest problem with the limitation laws in Western Australia, apart from how they apply to 
obstetrics, has been the rigidity of the six-year limitation period and the lack of power to extend it.  We are now 
providing that extension power.  It will be a more flexible regime.   

Dr J.M. WOOLLARD:  I will look at those clauses a little more closely, but if they do indeed do that, I 
congratulate the government.   

Mr J.A. McGinty:  Thank you.   

Ms S.E. Walker:  You don’t have to go that far!   

Mr J.A. McGinty:  You might even get the member for Nedlands to join you in that! 

Dr J.M. WOOLLARD:  I appreciate that the Attorney General has addressed those issues.  I will check with 
experts between the passage of the bill in this house and the other house to ask their advice on whether this will 
adequately cover those areas. 

Mr J.A. McGinty:  Can I make one other quick qualification on that? 

Dr J.M. WOOLLARD:  Yes. 

Mr J.A. McGinty:  They are the two key sections that, broadly speaking, do what I have just described.  There 
is an open-ended discretion in the courts to extend time in some other states.  We have not gone that far.  
Although we allow an extension of time, it will not be completely at the discretion of the court on whatever the 
court thinks is just.  We have specified certain criteria.  The legislation is a little more limited than that in other 
states, but, generally speaking, it does what the member for Alfred Cove and I have been discussing. 

Dr J.M. WOOLLARD:  I may need to look at how the legislation is worded in the other states to see what more 
can be done to help in the area of smoking cessation than the help provided by the amendments in this bill.  In 
that case, I ask the Attorney General to please reconsider the initial limitation for the commencement of personal 
injury cases and to consider injured workers and their families on whom a huge financial strain will be placed if 
they have to apply to the court to extend the limitation period.  I ask the Attorney General to consider changing 
the time from three years to six years. 

MR J.A. McGINTY (Fremantle - Attorney General) [11.31 am]:  This is a very complex area of the law that 
has for some time been regarded as too hard; therefore, the existing limitations regime has been allowed to run.  
To ensure that maximum input was received from every interested party, I published a discussion paper on all 
these issues back in May 2002 suggesting ways forward for reform of the law on limitation periods.  We 
received some feedback on those issues but, given the complexity of the issues, the feedback was from a fairly 
restricted range of interests, such as doctors and lawyers.  However, it was a good process to go through to try to 
come to grips with the complexity of the matter.  It is one that I struggled with initially and I believe I now have 
a reasonable grasp of it, but it did take some time.  The legislation deals not only with limitation periods 
applying to obstetrics but also with a host of other limitations that, in my view, have often produced unjust 
results in the past.  I will give a simple example that was given to me by Dr Louise Farrell, the President of the 
Royal Australian and New Zealand College of Obstetricians and Gynaecologists, of a woman who underwent an 
operation and for many years after complained about abdominal pain.  Many years later an x-ray examination 
found that forceps and things like that had been left inside her in that operation.  It was a clear case of 
negligence, but it was more than six years later and she was unable to take any legal action for those many years 
of pain, discomfort and damage that was done to her. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  I am unaware of whether that was ever made.  I think this was a historical case to which 
Dr Farrell drew my attention.  I am unaware of the case, other than her telling me of it. 

That is the trouble with rigid limitation periods such as the six-year limitation period, with an exception for 
asbestosis sufferers.  The legislation will now do two things.  It will allow an extension of time in certain 
specified circumstances and, more importantly, define the course of action to run from a time when a person has 
the knowledge and information about the nature of the injury; for example, that it was caused by a particular 
individual and who the individual was who caused the injury.  The member for Alfred Cove talked about injured 
workers.  The symptoms of the Agriculture Protection Board workers in the Kimberley, who were exposed 
allegedly to chemicals in the performance of their duties with the APB, did not manifest themselves until much 
later in life, by which stage arguably the six years had already run and there was no capacity to extend the time.  
There will now be a capacity to extend the time if the identity of the person who caused the injury is not known.  
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Whether it was the APB, the manufacturer of the chemicals, the foreman who issued the instructions on how to 
do the work, someone who failed to provide the workers with protective clothing or something the workers 
should not have been exposed to in the first place, are all factual situations that can become very murky.  I think 
now we will have a sufficiently flexible regime that does not allow open slather, as is the case in some other 
states that have an unfettered judicial discretion to extend time, but a regime that will extend time in the relevant 
areas in which the knowledge or information is not available or there has been some fraud by - 

Dr J.M. Woollard:  That would be a class action rather than an individual action. 

Mr J.A. McGINTY:  Yes.  For instance, if someone had committed fraud and had lied about the circumstances 
of an injury - for example, a tobacco company that deliberately covered up information - there would be a 
capacity to extend in those circumstances. 

I think this legislation has a good balance and will significantly enhance the lot of plaintiffs, although the time 
for commencing an action by an injured person has been limited in both obstetrics and personal injury cases.  For 
personal injury the time will be reduced from six years to three years.  That is now consistent with every state 
throughout the country.  I do not think there is an exception to that now.  The time in which to commence an 
action in all states has come down from six to three years.  In the case of obstetrics, some states still have not 
moved along the lines that we were talking about on the right of children or their guardians to take legal action, 
although a significant number of states have. 

We have also moved to allow people who lack mental capacity to be able to take legal action.  Until now the 
general rule was that the limitation period was suspended for a person classed as insane.  We are now saying in 
this legislation that the guardians of children or people who lack mental capacity can take action for them, 
otherwise the limitation period will run.  In the past there was the potential for somebody with significant brain 
damage or mental injury to take action at any time during his or her life if that injury occurred at birth or when 
the person was a child, and there was essentially no limitation period.  That, quite frankly, is potentially more 
harmful than the obstetricians’ problem.  I think we have fixed those problems with this legislation.  We have 
certainly provided a better framework in which these matters can be addressed. 

Ms S.E. Walker:  You just said that the bill released that extension of time. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  In at least one provision of the present act there is already provision for the court to extend the 
limitation period if the plaintiff is outside the period.  There is also provision for the defendant to waive the 
limitation period.  Have those provisions been carried through? 
Mr J.A. McGINTY:  I will answer that question with detailed advice during the consideration in detail stage.  It 
requires a detailed response and I want to make sure that I get it technically correct. 
I thank members opposite for their indication of support for this legislation. 
Question put and passed.  

Bill (Limitation Bill 2005) read a second time.   
 


